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PRE-APPEAL BRIEF REQUEST FOR REVIEW 

Applicant Requests review of the final rejection made in the Office Action of 
August 1, 2006 in the above-identified application. 



- No amendments are being filed with this request. 



- This request is being filed concurrently with a Notice of Appeal. 



- The review is requested for the reasons stated in the "Remarks" section on the 



attached sheets. 
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REMARKS 

In response to the Office Action dated August 1, 2006, the Examiner Interview 
conducted on December 12, 2006, and in conjunction with the Notice of Appeal submitted 
herewith, Applicant requests review of the final rejection of claims 15-42 and 54 of the above- 
identified application for the following reasons: 

In the Office Action, under the heading "Rejections Maintained", the Examiner 
maintains the rejecfion of all claims under 35 U.S.C. § 1 12, second paragraph, as indefinite for 
differentiation of "growing" from "nongrowing". Specifically, the examiner then states that "it 
remains unclear how one distinguishes between the wanted and non wanted bacteria if the 
antimicrobial has 'reduced affect' on non-growing bacteria without some iteration of what 
constitutes 'reduced' affect. This reduction may be 0.1% or 100%, e.g., if the 'reduced' affect is 
only 0.1%, i.e., this means it resuUs in the killing of 99.9% of non-growing bacteria. Thus, it is 
unclear what level of 'reduced' affect is acceptable for the instant invention." 

Applicant has submitted arguments in response to the examiner's rejection, e.g., 
see Applicant's Amendment After Final at page 7 (mailroom date 1 1-7-06) in explanation of 
why any level of "reduced" affect is acceptable for the instant invention. Notably, in a 
telephonic interview with the examiner held on December 12, 2006, Applicant reiterated the 
arguments presented in the referenced Amendment After Final and fiirther argued that one 
skilled in the art would know to use a synchronous culture of mutated bacteria if s/he wanted to 
effect the number of non-growing but viable bacteria. 
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In summary, the phrase "reduced affect on" in independent claims 15, 28, 29, and 
42 (and thus dependent claims 16-27, 30-41, and 54) is not indefinite. As such, the method 
differentiates "growing" from "nongrowing" and the examiner's rejection should be withdrawn. 

In view of the foregoing remarks, it is respectfully submitted that the claims of the 
present application are in condition for allowance and eventual issuance. Such action is 
respectfully requested. 

Should this Review Board have any further questions or comments that need be 
addressed in order to obtain allowance, it is invited to contact the undersigned attorney at the 
number listed below. 

Acknowledgement of receipt is respectfully requested. 

Respectfully submitted. 




STINSON MORRISO^^HECK 
1201 Walnut Street, Suite 2900 
Kansas City, MO 64106-2150 
Telephone: (816)842-8600 
Facsimile: (816)691-3495 
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